
COMPUTER BASED TESTING SERVICES 
CALL-OFF CONTRACT
SCHEDULE  7.2

PAYMENTS  ON  TERMINATION

	"Breakage Costs"


	any costs (such as the Contractor's own redundancy costs, and costs payable for early termination of contracts entered into by the Contractor prior to receipt of the termination notice) incurred by the Contractor directly as a result of the termination of this Contract which:

	
	(a) would not have been incurred had this Contract continued until its natural expiry; and

	
	(b) relate directly to the termination of the Services; and

	
	(c) are unavoidable, proven, reasonable, and not capable of recovery; and

	
	(d) are incurred under arrangements or Contracts that are consistent with terms that have been entered into in the ordinary course of business and on reasonable commercial terms; and

	
	(e) do not relate to contracts or subcontracts with Affiliates of the Contractor;

	“Forecast Profits”
	means the forecast profits as set out in Appendix 6 (Charging and Invoicing) of Schedule 18 (Call-Off Form) of the Framework Agreement.

	"Transferring Assets"
	such assets as transfer to the Customer Authority on Termination and as specified in the Exit Plan;

	"Unrecovered Costs"


	the costs incurred by the Contractor in the performance of this Agreement, to the extent that the same remain to be recovered through the Charges (using generally accepted accounting practice), including costs incurred by the Contractor in connection with:

(f) the design, development, implementation, licensing, provision, management, maintenance and/or support of:

(i) core infrastructure;

(ii) information and/or communications technology systems (including software, hardware and/or other equipment); and/or

(iii) information and/or communications technology service centres (including assessment centre software, hardware and/or other equipment);

(g) operations, staffing and/or management;

(h) property (including fixtures and fittings);

(i) consumables;

(j) depreciation (but not impairment); and/or

(k) professional services.

Such costs will exclude internal costs of financing, working capital or overheads associated with these costs but include profit earned but not received accruing to these costs.  The Contractor shall provide written evidence of all such costs claimed from the Authorities, in a format acceptable to the Authorities (acting reasonably) and taking into consideration the nature and magnitude of the costs in question.


2. PURPOSE OF SCHEDULE

2.1 This schedule sets out the calculation of the Termination Payment and the Compensation Payment that may be paid by the Customer Authority to the Contractor pursuant to clause 60 (Payments Made on Termination).

2.2 If the Contract is terminated for any reason other than pursuant to clause 57.5 (Termination for Convenience by the Customer Authority) or clause 57.8 (Termination by the Contractor) such as, without limit, any termination by the Customer Authority pursuant to clauses 57.1 (Termination for Cause by the Customer Authority), 57.6 (Termination for Change of Control), 57.7 (Partial Termination) or by either party pursuant to clause 57.8 (Termination for Continuing Force Majeure Event), no compensation shall be due to the Contractor and the remainder of this schedule shall not be applicable.

3. TERMINATION PAYMENT

The Termination Payment payable pursuant to clause 60.2 (Payments made on Termination) shall be calculated as the sum of:

3.1 the Unrecovered Costs; and

3.2 Breakage Costs,

but subject to the limit set out in clause 54.3.2 (Limitations of Liability).

4. COMPENSATION PAYMENT
4.1 The Compensation Payment payable pursuant to clause 60.3 shall be calculated on the basis of compensation for Forecast Profits for the difference either:

4.1.1 where the Authority terminates the Contract pursuant to clause 57.5 (Termination for Convenience by the Authority) the period of 12 months and the actual number of months notice given; or

4.1.2 where the Contractor terminates the Contract pursuant to clause 57.8 (Termination by the Contractor) the difference between the date of the material breach by the Authority and the date on which termination occurs,

(“Shortfall Period”) but in each case subject to the limit set out in clause 54.3.2 (Limitations of Liability).
5. FULL AND FINAL SETTLEMENT

Any Termination Payment and/or Compensation Payment paid in accordance with this schedule shall be in full and final settlement of any claim, demand and/or proceedings of the Contractor in relation to any termination by the Customer Authority pursuant to clause 57.5 (Termination for Convenience by the Customer Authority) or termination by the Contractor pursuant to clause 57.8 (Termination by the Contractor), and the Contractor shall be excluded from all other rights and remedies it would otherwise have been in respect of any such termination.
6. MITIGATION OF BREAKAGE AND UNRECOVERED COSTS

The Contractor agrees to take all reasonable steps to minimise and mitigate Breakage Costs and Unrecovered Costs by:

6.1 the appropriation of Assets, employees and resources for other purposes.  If such Assets, employees and resources can be used for other purposes then there shall be an equitable reduction in the Breakage Costs and Unrecovered Costs payable by the Customer Authority or a third party to the Contractor; and

6.2 in relation to contracts entered into with third parties, termination by the Contractor of those contracts at the earliest possible date without breach or where contractually permitted, and, where required by the Customer Authority, assigning such contracts to the Customer Authority or a third party acting on behalf of the Customer Authority.

7. INVOICING FOR THE PAYMENTS ON TERMINATION

All sums due under this schedule shall be payable by the Customer Authority to the Contractor in accordance with the terms set out in schedule 7.1 (Invoicing).

8. SET OFF

For the avoidance of doubt, the Customer Authority shall be entitled to set off any outstanding liabilities of the Contractor against any amount it pays in compensation pursuant to this schedule and in accordance with its rights set out in this Contract.

9. NO DOUBLE RECOVERY

9.1 The value of the Termination Payment and/or the Compensation Payment shall be reduced or extinguished to the extent that the Contractor has already received the Charges or the financial benefit of any other remedy given under this Contract so that there is no double counting in calculating the relevant payment.
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